CHAPTER 3-3
WATER RESOURCES
NEZ PERCE TRIBAL WATER RIGHTS ADMINISTRATION

Adopted by NPTEC Resolution NP 20-117 (December 24, 2019),
Approved by United States Department of the Interior by letter of December 16, 2020).

INTRODUCTORY PROVISIONS
§3-3-1 Short Title

This chapter may be referenced as the Nez Perce Tribal Water Rights Administration
Code.

§3-3-2 Purposes
The purposes of the Nez Perce Tribal Water Rights Administration Code are as follows:

(a) To provide an orderly system for the protection, allocation, regulation, dispute-
resolution, and use of Tribal water rights consistent with the needs of ecosystems, natural
resources, and cultural resources.

(b) To carry out the SRBA Agreement and the Snake River Water Rights Act of
2004.

(©) To ensure that the rights of Allottees to the use of water in quantities necessary to
carry out the purposes of a trust allotment are secured as provided under the General Allotment
Act, 25 U.S.C. Section 381.

§3-3-3 Definitions

(a) “Allottee” means an individual who holds a trust allotment created pursuant to the
General Allotment Act, 25 U.S.C. Section 381, for agricultural purposes, inside or outside the
boundaries of the Nez Perce Reservation.

(b) “Beneficial Use” means any use of water for instream flow, domestic,
commercial, municipal, industrial, irrigation, hydropower generation, recreation, stock watering,
fish propagation, as well as any other uses that are determined to have a beneficial purpose
pursuant to this chapter.

(©) “Commission” means the Nez Perce Tribal Water Rights Administration
Commission.
(d) “Diversion” means the removal of water from its natural course or location by

means of a ditch, canal, flume, bypass, pipeline, conduit, well, pump, or other action, or the
impoundment of water in a reservoir or other storage facility for re-diversion.

(e) "Domestic Use" means the use of water for human consumption, household
purposes, domestic animal consumption that is ancillary to residential use of property, or related
accessory uses.
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® "Instream Flow Water Use" means water use authorized and permitted for the
purposes of protecting a tribal interest in a natural stream, lake, or spring, such as recreation, fish
or wildlife.

(2) “Nez Perce Tribal Code” or “NPTC” means the Code of the Nez Perce Tribe, as
amended.

(h) “NPTEC” means the Nez Perce Tribal Executive Committee, the duly elected
governing body of the Nez Perce Tribe pursuant to the Revised Constitution and Bylaws of the
Nez Perce Tribe.

(1) “Permit” means a written, conditioned authorization granted pursuant to this
chapter, in the form of either a Water Use Permit or a Temporary Water Use Permit, for a Person
to use a portion of the Tribal water rights.

() "Person" means any individual or group or organization of any kind, whether
organized for profit or not, and regardless of the manner of form in which it does business,
whether as a sole proprietorship, receiver, partnership, joint venture, trust, estate, firm,
unincorporated association, corporation, or government.

(k) "Place of Use" means the location where the water is used.

) "Point of Diversion" or "POD" means any location at which water is diverted
from a water source.

(m)  "Priority date" means the priority date assigned to a water right by tribal, federal
or state law.

(n) "Purpose of Use" means the permitted category of use of water under a Permit.

(0) “Reservation” means all lands within the boundaries of the Nez Perce
Reservation as established by the Nez Perce Treaty of 1863.

(p) “Snake River Basin Adjudication Agreement” or “SRBA Agreement” means the
"Mediator’s Term Sheet" dated April 20, 2004; together with, and as approved by, the Snake
River Water Rights Act of 2004; NPTEC Resolution 05-210; and the Idaho SRBA Court’s
January 30, 2007 entry in Case No. 39576 of the "Consent Decree Approving Entry of Partial
Final Decrees Determining the Rights of the United States as Trustee for the Benefit of the Nez
Perce Tribe to the Use of Water in the Snake River Basin within Idaho and Partial Final Decrees
Determining Minimum Stream Flow Water Rights Held by the Idaho Water Resources Board."

(q) “Snake River Water Rights Act” means the Snake River Water Rights Act of
2004, Public Law 108-447, Division J, Title X, 118 Stat. 3431.

(r) "Source" means the named or described water source within the Reservation.

(s) "Transfer" means any change in a point of diversion, place of use, period of use,
or purpose of use for a water right.

(t) “Tribal water rights" means those water rights confirmed in the Snake River
Water Rights Act of 2004 as rights held in trust for the Tribe by the United States, including
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those rights held for the benefit of individual Indians on Indian lands, and any other water rights
acquired by the Tribe at any other time.

(u) “Tribe” means the Nez Perce Tribe.

v) "Water Resources Division" or “Division” means the Tribe’s Water Resources
Division, the lead agency responsible for Tribal water rights administration on the Nez Perce
Reservation.

§3-3-4 Scope

This chapter applies to the Nez Perce Tribe, all of its governmental subdivisions, all other
entities owned by the Tribe, all Allottees, and any Person desiring to use, or using, Tribal water
rights.

§3-3-5 Construction

The provisions of this chapter shall be interpreted to give effect to this chapter’s
purposes. This chapter shall be construed in a manner that is not inconsistent with provisions of
the SRBA Agreement or the Snake River Water Rights Act of 2004.

§3-3-6 Allottee Water Rights and Duties

Allottees are entitled to the use of water in quantities necessary to carry out the purposes
of the allotment. In administering and managing this chapter, the Nez Perce Tribe shall ensure
that an Allottee’s rights are secured as provided under the General Allotment Act, 25 U.S.C.
Section 381.

TRIBAL WATER RIGHTS ADMINISTRATION
§3-3-7 Water Resources Division

The Tribe’s Water Resources Division, a division of the Tribe’s Natural Resources
Department, is directed to administer Tribal water rights in the best interests of the Tribe, its
members, and Allottees, and is authorized to:

(a) Allocate surface and groundwater for beneficial uses established in this chapter,
consistent with the provisions and purposes of this chapter.

(b) Consult and coordinate with the other appropriate departments or divisions of the
Tribe to reserve and allocate surface water for non-consumptive, instream flow water uses that
are conducive to fish habitat, wildlife habitat, cultural, and recreational purposes.

(c) Develop and adopt water conservation plans necessary to preserve the availability
of water resources for the beneficial uses established by this chapter.

(d) Issue, condition, deny, revise, and revoke any Permits established under this

chapter, monitor compliance with the requirement to obtain Permits, and monitor compliance
with the terms of all Permits.
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(e) Take any enforcement action necessary to address violations of this chapter, as
further described in §3-3-12.

® Coordinate and interact as necessary with the Idaho Department of Water
Resources (IDWR) in the administration of this chapter and the Tribal water rights, including but
not limited to: sharing and exchanging water use information; acquiring a database from IDWR
of all state-administered water rights and permits within the Reservation; filing objections to any
proposed new or modified IDWR water right or permit applications within the Reservation, on
any basis consistent with the purposes of this chapter.

§3-3-8 Tribal Water Rights Administration Commission
(a) There is established the Tribal Water Rights Administration Commission, which
shall be the administrative body charged with conducting hearings and issuing orders appropriate

to the enforcement of this chapter.

(b) The Commission shall consist of three members of the NPTEC Natural Resources
Subcommittee. The three members shall serve annually after being selected and appointed to the
Commission by the new annual membership of the NPTEC Natural Resources Subcommittee.

WATER RIGHTS ADMINISTRATION PRINCIPLES
§3-3-9 Beneficial Uses

The beneficial uses to which Tribal water rights may be put include the following, which
are not listed in order of preference:

(a) Instream Flow

(b) Domestic

(©) Cultural

(d) Religious/spiritual
(e) Agricultural

® Stock Watering
(2) Hatchery Use

(h) Commercial

(1) Industrial

() Water Storage

(k) Groundwater Recharge

Q) Recreational
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(m)  Municipal

(n) Power Generation

(o) Leasing to the Idaho Water Supply Bank, solely by the Tribe

(p) Other uses consistent with the purposes of this chapter.
§3-3-10 Water Management

(a) Existing Uses: Existing water uses of the Tribal water rights as of the date of
enactment of this chapter, and initial use dates of those existing uses, will be inventoried by the
Water Resources Division.

(b) Initial Use: The Water Resources Division shall assign a date of initial use for
new-use Permits established pursuant to this chapter.

(©) The Water Resources Division will establish and maintain a geodatabase of: 1) all
existing Tribal water rights; 2) all existing uses of the Tribal water rights that are issued a Permit
under this chapter; 3) all new-use Permits issued under this chapter; and 4) all future acquired
Tribal water rights.

(d) Drought: In drought conditions water shall be strictly allocated according to
Permit initial use date, unless special agreements between the Nez Perce Tribe and other entities
provide for a temporary change of water allocation priority. If a drought condition prevails such
that not enough water exists to satisfy even senior users, all senior water uses will have partial
water uses met, but at a lesser diversion rate than that specified in a Permit. The diversion rate
shall be set according to the specific demands in relation to overall supply. The Water Resources
Division may set temporary use priorities, restrictions, and, in extreme cases, moratoriums on the
use of water under drought conditions. In doing so, the Water Resources Division will
coordinate with IDWR, or take any other necessary actions, to ensure that such restrictions only
occur after any restrictions that are required to occur first, based on priority date or other legal
condition, of any state-administered water rights or permits within the Reservation.

WATER PERMIT SYSTEM
§3-3-11 Permits
(a) General Principles._

(1) No Person shall divert water or undertake any activity affecting or
involving the Tribal water rights without first obtaining a Permit from the
Water Resources Division.

(2) Existing uses of the Tribal water rights that are inventoried and
documented in a registry by the Division shall not require an application
for Permit, but shall be issued a Permit, subject to any Permit conditions
of use, including new conditions, imposed by the Water Resources
Division at that time in furtherance of the purposes and provisions of this
chapter.
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)

(4)

©)

(6)
(7

No right to any use of the Tribal water rights may be acquired by adverse
possession, prescription, estoppel, or laches.

No person may create a security interest or authorize the creation of a
security interest in a Permit.

No conditions of use in a Permit, and none of the processes for renewal or
revocation of a Permit, may alter an Allottee’s entitlement to the use of
water in quantities necessary to carry out the agricultural purposes of the
allotment as provided under the General Allotment Act, 25 U.S.C. Section
381.

No Permit is required for emergency fire-fighting uses.

No Permit is required for sweat house/lodge uses (in an amount not to
exceed 15 gallons/day).

(b) Categories of Permits: Permits under this chapter are limited to the following

categories:

(1)

)

Water Use Permits for the purpose of appropriating the Tribal water rights
for beneficial uses.

Temporary Water Use Permits for the purpose of appropriating Tribal
water rights for a specified time of less than one (1) year, in a limited
amount.

(c) The Water Resources Division shall establish forms for applications and Permits.
Forms shall be made available to applicants at no cost, but shall charge a filing fee for submitted
applications. Applications must be approved by the Water Resources Division and a Permit
issued before the applicant may take any proposed water use action.

(d) Application forms will at a minimum require the following information: name and
contact information; proposed water source; proposed point of diversion; proposed diversion
rate, annual volume cap, or other quantity limitation; any proposed diversion works; proposed
place of water use; proposed beneficial purpose of water use; and proposed calendar period of

water use.

(e) All issued Permits shall include at least the following conditions:

(1)
2

3)
4

Permittee’s name and contact information.

Restrictions or limitations as to: water source; point of diversion; diversion
rate; annual volume cap; place of water use; any authorized diversion
works; beneficial purpose(s) of use; calendar period of use.

The Permittee’s required compliance with the provisions of this chapter.

Notice that the Permit constitutes a right of entry for Water Resources
Division personnel to the entire location of permitted water use, for
purposes of inspection, monitoring, and Permit enforcement.
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(%) A maximum initial term of five (5) years, or such shorter term as stated in
the Permit.

(6) Notice that a Permit to pump or divert more than twenty-five gallons per
minute shall require the installation and maintenance of a flow rate and
total use metering system, at the permittee’s expense.

(7) Notice that no construction of diversion works or diversion of water or
other alteration of any water source, is allowed under the Permit until the
expiration of the later date of either: (1) 20 days after the expiration of the
Notice of Permit Issuance described in Subsection (f) below, if no
objection to the Permit has been filed; or (2) final resolution of any
objection to the Permit pursuant to a hearing pursuant to §3-3-13 below,
including any subsequent appellate process on such objection.

® Notice of Permit Issuance: Any Permit issued by the Water Resources Division,
whether based on an existing use, or any new use, shall then be publicly noticed. The Division
shall publish an abstract of the Permit in a newspaper of general circulation within the
Reservation for three (3) weeks, and the Permit itself shall also be posted for three (3) weeks in
the Tribal and BIA offices and other such areas as may be deemed appropriate by the Division.

(2) Permit Renewals: All Permits expire on the stated expiration date. A permittee
may petition the Water Resources Division for renewal within thirty calendar days prior to the
expiration date, and the Water Resources Division shall review the petition and provide a
renewal decision prior to the expiration of the Permit. Based on the permittee’s compliance
history and subject to review of the petition and any amendment of conditions, a Permit may be
renewed. Nothing in the permit renewal process shall alter an Allottee’s entitlement to use of
water in quantities necessary to carry out the agricultural purposes of the allotment as provided
under the General Allotment Act, 25 U.S.C. Section 381.

(h) Transfer of Permits: No Permit may be transferred, exchanged, sold, or otherwise
conveyed except as follows:

(1) Any Person with an ownership interest in an allotment on the Reservation
may transfer a Permit to another person with an ownership interest in the
same Allotment; or

(2) Any Person with an ownership interest in an allotment on the Nez Perce
Reservation may transfer a Permit to successors to that ownership interest.

3) A Permit held by an Allottee may be transferred to the initial purchaser in
fee of an Allotment, provided the quantity of water transferred under the
Permit does not exceed the amount of water being validly used by the
Allottee at the time of transfer, and does not exceed an equitable share of
Tribal water rights pursuant to 25 U.S.C. Section 381.

(1) Transfer of a Permit shall not change any of the terms and conditions of the
Permit.

Water Rights Administration - 7



() Revocation of Permits: The Water Resources Division may revoke a Permit for
any of the following reasons:

(1) Failure to comply with the any term or condition of the Permit.
(2) Failure to comply with any provision of this chapter.

3) Failure to comply with any order or decision of the Water Resources
Division, the Commission, or the Tribal Courts.

(4) Nonuse of water for a period of two years.
%) Expiration of the Permit without renewal.

(6) Any misrepresentation in the Permit application, or in any other statement
made as part of the Permit application or modification process.

(7) Ecosystem conditions or protections of a Permit’s water source.

(k) No later than seven calendar days prior to the revocation of a Permit, the Water
Resources Division shall notify the permittee of the impending revocation. Notification is
deemed to have occurred if the notification is sent to the last known address of the permittee via
certified mail, regardless of whether the permittee picks up the notification. An Allottee whose
Permit has been revoked may reapply to obtain a Permit to use water in quantities necessary to
carry out the agricultural purposes of the allotment as provided under the General Allotment Act,
25 U.S.C. Section 381.

ENFORCEMENT, HEARINGS, AND APPEALS
§3-3-12  Enforcement

(a) The Water Resources Division is authorized to take appropriate action, including
the following:

(1) Inspect, monitor, and investigate water use, Permit compliance, and any
other activities affecting the Tribal water rights in conformity with the
purposes or provisions of this chapter;

(2) Issue warnings, stop work orders, abatement orders, compliance orders,
stop use orders, Permit revocations, and take any other action necessary to
carry out the purposes or provisions of this chapter; and

3) Remove, render inoperative, shut down, close, seal, cap, or otherwise
control methods of water diversion, withdrawal, or use, in order to carry
out the purposes or provisions of this chapter.

(b) The Nez Perce Tribal Police and the Tribal Prosecutor shall provide assistance as
requested by the Water Resources Division in the enforcement of this chapter.
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§3-3-13 Hearings on Permit Decisions

(a) An applicant, or any objector, including the Tribe or any tribal department or
agency, who is not satisfied with the issuance or non-issuance of a Permit by the Water
Resources Division shall request a hearing within twenty (20) calendar days of the closing period
of public notice of issuance of the Permit, and shall receive a hearing before the Commission
within twenty (20) calendar days of filing the request. The applicant and any objector shall be
provided an opportunity for a full factual presentation and for public comment and testimony on
the proposed use or activity.

(b) Notice of such hearing will be published at the Commission's expense in a
newspaper of general circulation within the Reservation at least one (1) week prior to the date of
hearing. Notice shall also be posted in the Tribal and BIA offices and other such areas as may be
deemed appropriate by the Commission.

(©) All members of the Commission shall be present and preside over the hearing.
The applicant and any objector shall have the right to present oral and written testimony under
oath. The Commission shall have the authority to administer oaths to witnesses, to take evidence
under oath, and to compel attendance of witnesses or production of documents and other
evidence.

(d) After the hearing, the Commission shall render a written decision based solely on
the application and record within ten (10) calendar days:

(1) Approving the Permit with or without conditions;
(2) Denying the Permit;
3) Tabling action pending receipt of additional data or information.

(e) The decision shall be adopted by a majority vote of the Commission, and shall be
delivered to all parties by certified mail.

® All proceedings of the hearing shall be recorded, and, if an appeal is sought, the
applicant or any other affected party at their sole cost and expense may request a transcript of the
hearing.

(2) An appeal shall be filed by a petition, which has the decision of the Commission
attached.

(h)  All appeals shall go exclusively to the Nez Perce Tribal Court of Appeals as set
forth in §3-3-15.

(1) Any Permit that is the subject of a hearing under this Section shall not take effect

or authorize any action to be taken pursuant to it, until a final decision is rendered by the
Commission, or by the Nez Perce Tribal Court of Appeals if there is an appeal under §3-3-15.
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§3-3-14 Review of Enforcement Decisions and Actions

(a) Request for Hearing. Any affected person may file a written petition for a hearing
before the Commission not later than fifteen (15) calendar days after issuance of an enforcement
decision by the Water Resources Division.

(b) Hearing before Commission. Upon the proper and timely filing of a petition for a
hearing, the Commission will conduct a recorded hearing to receive evidence from the petitioner.
The Water Resources Division shall provide to the Commission, on its request, copies of all
documents and other information which formed the basis for the decision or action. The
Commission may modify or reverse such decision or action of the Water Resources Division
only where such decision or action is not supported by hydrologic fact, Tribal policy or law, or is
clearly arbitrary and capricious. The Commission will issue a written final decision. Appeals of
final decisions of the Commission shall be made exclusively to the Nez Perce Tribal Court of
Appeals as described in §3-3-15.

(c) Finality of Decisions. If no request for hearing before the Tribal Court of Appeals
is filed within twenty (20) calendar days, the decisions or rulings of the Commission shall be
binding and enforceable and not subject to further appeal.

(d) Proceedings on Exercise of Water Resources Division's Emergency Enforcement
Powers. When in the exercise of the Water Resources Division's authority under §3-3-12, the
Water Resources Division removes, renders inoperative, shuts down, closes, seals, caps or
otherwise controls any method of water diversion or withdrawal, any obstruction to the flow of
water, or any activities adversely affecting the quality or quantity of any Tribal water rights, the
affected person shall have the following appeal deadlines:

(1) A written petition must be filed with the Commission not later than seven
(7) calendar days from the date of the Water Resources Division's action;

(2) The Commission will conduct a hearing to receive evidence from the
person challenging the Water Resources Division's action within three (3)
working days of filing such petition after having, in good faith, attempted
to notify any affected Permit holders; and

3) The Commission shall within forty-eight (48) hours issue a written
decision stating the grounds therefor.

(e) All decisions and actions of the Water Resources Division shall remain in effect
and be enforced unless modified or set aside by a final decision of the Commission.

§3-3-15  Tribal Court of Appeals — Review of Commission Decisions

(a) Tribal Court of Appeals Review. The Nez Perce Tribal Court of Appeals shall
have exclusive jurisdiction to hear appeals from any final decisions or ruling of the Commission,
if filed within the time period prescribed in subsection (b).

(b) Filing of Appeal. Appeals of Commission decisions or rulings shall be filed with
the Nez Perce Tribal Court of Appeals no later than twenty (20) calendar days from issuance of
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such decision or ruling of the Commission. Notice of such appeal shall be sent to the
Commission.

(©) Exhaustion. No person may seek review by the Nez Perce Tribal Court of Appeals
of a decision of the Commission unless such person has first exhausted the administrative appeal
rights provided in this chapter.

(d) Standard of Review. Appeals to the Nez Perce Tribal Court of Appeals shall be
limited to review of the record of the Commission's administrative decisions or rulings and shall
not be a trial de novo. The Tribal Court of Appeals may modify, reverse, or remand a decision or
ruling of the Commission only where such decision or ruling is: without substantial basis in fact,
in view of the whole record; or is contrary to tribal law or other applicable law; or is clearly
arbitrary or capricious, or a clear abuse of discretion.

(e) Administrative Record. Upon receipt by the Commission of notice that an appeal
has been filed with the Tribal Court of Appeals, the Commission shall certify and transmit to the
clerk of Tribal Court of Appeals the administrative record within fourteen (14) calendar days,
including all documents, transcripts and other information which formed the basis for the
decision or ruling being appealed.

® All decisions of the Commission shall remain in effect and be enforced unless
modified or set aside by a final decision of Nez Perce Tribal Court of Appeals.

§3-3-16  Tribal Court Jurisdiction

The Nez Perce Tribal Court shall have jurisdiction to enforce decisions of the Water
Resources Division or the Commission, including through orders granting injunctive relief, in the
same manner that the Court enforces its own decisions.

GENERAL PROVISIONS
§3-3-17  Sovereign Immunity

This chapter waives the Tribe’s sovereign immunity from suit solely and exclusively with
respect to actions described in §3-3-15 above, exclusively in the forum described there. This
waiver in no other respect waives the sovereign immunity of the Tribe or any of its departments,
divisions, officials, employees, or any other entities or persons protected by the sovereign
immunity of the Tribe.

§3-3-18 Notice to Allottees of Exhaustion Requirement

As required by the Snake River Water Rights Act, before asserting any claim against the
United States under 25 U.S.C. Section 381, or 28 U.S.C. Section 1491(a), or petitioning the
Secretary of Interior for relief of claims relating to 25 U.S.C. Section 381, an Allottee shall first
exhaust the remedies available pursuant to §3-3-14 and §3-3-15 above.
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§3-3-19  Severability

This chapter is severable. If any provision of this chapter or its application to any person
or circumstance is held invalid, the remainder of the chapter, or the application of the provision
to other persons or circumstances, will remain unaffected.

§3-3-20 Computation of Time

Unless otherwise provided, the time for performing any action under this chapter shall be
computed by eliminating the first day and including the last day. If the last day of any time
period in this chapter falls on a Saturday, Sunday, or Tribal holiday, then the duration of the time
period is extended to end on the next day that is not a Saturday, Sunday, or Tribal holiday.
“Day” denotes a calendar day.
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	(a) Except as otherwise provided in subsection (b(, a victim of domestic violence may refuse to disclose, and may prevent an advocate from disclosing, confidential oral communication between the victim and the advocate and written records and reports ...
	(1) The victim; or
	(2) The person who was the advocate at the time of the confidential communication, except that the advocate may not claim privilege if there is no victim in existence or if the privilege has been waived by the victim.
	(b) The privilege does not relieve a person from any duty imposed pursuant to ( 5-1-9 of the Nez Perce Tribal Code.  Person may not claim the privilege when providing evidence in proceedings concerning child violence.
	(c) As used in this subsection, (advocate( means an employee of or volunteer for a program for victims of domestic violence who:
	(1) Has a primary function of rendering advice, counseling, or assistance to victims of domestic violence; supervising the employees or volunteers of the program; or administering the program;
	(2) Has undergone 30 hours of training; and
	(3) Works under the direction of a supervisor of the program, supervises employees or volunteers, or administers the program.
	(2) Where the respondent resides; or
	(3) Where the act of domestic violence occurred.
	(1) After the petitioner(s consent;
	(2) Orally and in chambers, out of the presence of the respondent and a sealed record to be made; or
	(3) After a hearing, if the Court takes into consideration the safety of the petitioner and finds that such disclosure is in the best interest of justice.

	§11-1-1 PURPOSE. The purpose of this Title, which shall be known as the Nez Perce Tribe Workers’ Compensation Code, is to provide sure and certain relief for employees of the Nez Perce Tribe who are injured in the course and scope of their employment ...
	§11-1-2 LIMITED WAIVER OF SOVEREIGN IMMUNITY. The Tribe hereby agrees to waive its sovereign immunity for the sole and limited purpose of enforcement of the terms of this Title. This waiver is expressly limited to enforcement of the provisions of this...
	§11-1-3 ADMINISTRATION. This Title shall be administered by the Nez Perce Tribe Workers’ Compensation Advisory Council (“Advisory Council”) or its successor.
	§11-1-4 TIME CALCULATIONS . Unless otherwise stated in specific sections of this Title, all time limits shall be calculated using calendar days.
	§11-1-5 DEFINITIONS.
	A. The definitions in this section govern the construction and meaning of terms used in this Title. Pronouns of one gender include the other gender, and singular terms include the plural.
	1. “ Advisory Council” means the entity organized in accordance with Chapter 11-2 of this Title to administer the Nez Perce Tribe Workers’ Compensation Benefits System.
	2. “ Arbitrator” means the person who hears appeals from final decisions of the Claim Administrator in accordance with the provisions contained in Chapter 11-9 of this Title.
	3. “Attending Physician” means the physician, or other medical care provider, who is responsible for the planning, provision and oversight of medical treatment to a covered worker who sustains a covered injury.
	4. “Average Weekly Wage” means the following:
	a. For a covered worker hired to a regular full-time or part-time position expected to last at least 13 weeks, the average weekly wage shall be calculated based on the preceding thirteen (13) weeks of the covered worker's actual wage earnings from a c...
	b. For a covered worker hired on a temporary, on-call, emergency, or special-project basis who has continuously worked for a minimum of 13 weeks, the Average Weekly Wage shall be calculated as provided in subparagraph a., above.
	c. For a covered worker hired on a temporary, emergency, or special-project basis who has not continuously worked for the preceding 13 weeks, the Average Weekly Wage shall be calculated by taking the worker’s expected total gross wages and dividing by...
	d. For purposes of this definition, the work week shall be as defined by the human resource manual or personnel policy applicable to the covered worker at the time of injury.
	5. “Benefits” means the indemnity and medical payments provided by this Title. “Indemnity benefits” shall mean total disability and partial disability income benefits and impairment payments. “Medical benefits” shall mean medical expenses, mileage, an...
	6. “Child” or “Children” means dependent natural legitimate children, dependent stepchildren, and adopted children, but does not include married children unless they are shown to be dependents.
	7. “Claim Administrator” or “Workers’ Compensation Claim Administrator” means the third-party administrator appointed pursuant to NPTEC resolution and authorized to administer claims under this Title.
	8. “Claimant” means the injured covered worker or, in the event of death of the covered worker, dependents of the deceased covered worker.
	9. “Consulting Physician” means the physician, other health care provider, or other health care expert that is retained by the Claim Administrator to assist the Claim Administrator in carrying out the Claim Administrator’s duties and responsibilities ...
	10. “Course and Scope of Employment” means the Employer’s employment of the covered worker at the time the injury occurred. An injury must arise from the course and scope of the covered worker’s employment in order for a claim to be compensable. An em...
	11. “Covered Employer” and “ Employer” shall mean the Tribe, its agencies, and any Tribal enterprises.
	12. “Covered Worker” and “ Worker” means any person who has entered into the employment of the employer and who is compensated by the employer, regardless of where they work, unless otherwise excepted by this Title.
	a. The terms “Covered Worker” and “Worker” shall include Tribal officials whether elected or appointed.
	b. The terms “Covered Worker” and “Worker” shall not include independent contractors working under contract for the Employer, whether that contract is express or implied.
	13. “Death” means any fatality of the covered worker proximately and directly caused by an injury received during the course and scope of employment or by an occupational disease.
	14. “Dependents” means any of the following persons, and they shall be deemed to be the only recognizable dependents under the provisions of this Title.
	a. The widow or widower of a deceased worker, if married to the deceased worker at the time of the deceased worker’s death.
	b. A child under 18 years of age, an unmarried child under 23 years of age enrolled as a full-time student in an accredited educational institution at the time of the covered worker’s injury, or a child of any age if the child is incapable of self-sup...
	c. Any of the following persons who were wholly dependent on the earnings of the covered worker for support at the time of the covered worker’s injury, if the relation of dependency existed at the time of injury, and the person would have been conside...
	i. a grandchild under 18 years of age, or an unmarried grandchild under 23 years of age enrolled as a full-time student in an accredited educational institution at the time of the covered worker’s injury, or a grandchild of any age if the grandchild i...
	ii. a parent or grandparent;
	iii. brother or sister, niece or nephew only if under 18 years of age, or unmarried and under 23 years of age and enrolled as a full-time student in an accredited educational institution at the time of the covered worker’s injury, or said relatives of...
	15. “Disability” means the inability of the covered worker to obtain and/or retain wages equivalent to the worker’s pre-injury wages as a result of a direct loss of functional capacity compromising that worker’s ability to perform the necessary duties...
	16. “Idiopathic Injury” means an injury which is either peculiar to the individual or arising spontaneously from an obscure or unknown cause.  This includes epileptic attacks, diabetic seizures, heart disease, cardiovascular or respiratory conditions,...
	17. “Impairment” means any anatomic or functional abnormality or loss existing after Maximum Medical Improvement (MMI) as defined herein that results from a compensable injury and/or occupational disease and is reasonably presumed to be permanent base...
	18. “Injury” shall mean any physical or mental impairment, including, without limitation, death and/or occupational disease, arising in the course and scope of the covered worker’s employment.
	a. The term “injury” does not include an injury sustained while a covered worker is at home or preparing for work unless the activity was undertaken at the direction of the employer.
	b. The term “injury” does not include an injury resulting primarily from the natural aging process, or normal daily activities, or an injury sustained during voluntary recreational or social activities.
	19. " Intoxication” means a blood alcohol content in excess of .02 percent or the loss of the normal use of one’s mental and/or physical faculties resulting from the voluntary introduction into the body of:  an alcoholic beverage; a controlled substan...
	20. “Maximum Medical Improvement.”
	a. “Maximum Medical Improvement” (“MMI”) means the earlier of:
	i. the point after which no further material recovery from an injury, or the last improvement to an injury, can be anticipated based on reasonable medical probability; or
	ii. the expiration of 36 months from the date disability income benefits begin to accrue.
	b. MMI can be determined without regard to subjective complaints of pain by the patient. Once the date of MMI has been determined (except cases in which a covered worker is medically unable to continue working) no further determinations of other dates...
	21. “Nez Perce Tribe Workers’ Compensation Benefit System” shall mean this Title, any and all rules and regulations promulgated hereunder, as well as the functions of the Claim Administrator, the Advisory Council, and the arbitrator selected to adjudi...
	22. “Occupational Disease” means only those diseases which arise out of and in the course and scope of the worker’s employment. To be compensable, such diseases must have a direct causal connection with the worker’s employment and must result from inj...
	23. “Parent or Grandparent” means the natural or adoptive father, mother, grandfather, or grandmother of the covered worker.
	24. “Policy” means any workers’ compensation policy of insurance issued to the Tribe, or any other covered employer.
	25. “Scheduled Weeks” means 156 weeks and is the maximum number of weeks that a covered worker shall be entitled to disability benefits under this Title.
	26. “Settlement” means the date the release of all claims is executed and the monetary terms of the agreement met.
	27. “Spouse” means the person married to the covered worker at the time of the death or injury to the covered worker.
	28. “Tribal Court” means the Nez Perce Tribal Court.
	29. “Tribe” and " Tribal" mean, or refer to, the Nez Perce Tribe, a federally-recognized American Indian tribe, its agencies, and any Tribal enterprises.
	30. “Volunteer” means a person who gives his or her services to the Tribe without any express or implied promise of remuneration including unpaid interns. A volunteer who suffers an Injury, as defined in this Title, that arises from the course and sco...
	§11-1-6 WORKERS’ COMPENSATION INSURANCE REQUIRED. Every Employer must insure for the benefits provided under this Title but are allowed self-insured retention levels in accordance with the rules of the Advisory Council. Any insurance company issuing a...
	§11-1-7   ACKNOWLEDGMENT OF PROVISIONS IN THIS TITLE. All covered workers and/or persons asserting a claim under this Title shall be conclusively presumed to have elected to take workers’ compensation benefits in accordance with the provisions of this...
	§11-1-8 POSTING OF NOTICE. Each covered employer shall post the following notice in a conspicuous location in each of the employer’s offices or work areas:
	§11-1-9 NOTIFICATION TO EMPLOYER OF INJURY BY WORKER.
	A. All covered workers must immediately notify their supervisor, department director, or the human resources office of any and all injuries, and in no event no later than the next business day after the date of occurrence. Failure to timely report an ...
	B. When a supervisor or department director receives a report of an on-the-job injury, the supervisor or department director must submit the report to their human resources office no later than the next business day after receiving the report.
	C. The human resources office must submit reports of on-the-job injuries to the Claim Administrator no later than two (2) business days after receiving a report.
	D. Within the time set by the Claim Administrator, the worker’s supervisor or department director shall prepare and submit to the human resources office an incident report on the circumstances surrounding the on-the-job injury, including the identific...
	§11-1-10 TIME LIMIT FOR REPORTING INCIDENTS AND FILING CLAIMS.
	A.  Claims for injury shall be made by the covered worker to the Claim Administrator within thirty (30) days of the date of occurrence. For purposes of this Title, filing a claim for benefits under this Title with the human resources office shall cons...
	B. Claims for occupational disease shall be made by the covered worker to the Claim Administrator within thirty (30) days from date of first notice to the worker by a physician.
	C.   Failure to give notice of injury to the employer, or to file a claim with the Claim Administrator, within the time limits set forth in this chapter shall constitute a forfeiture by the covered worker, or his representatives in case of death, of a...
	§11-1-11 BURDEN OF PROOF. The burden of proof shall rest upon the claimant to prove that any injury arose in the course and scope of the covered worker’s employment.
	§11-1-12 RIGHT TO WAIVE DEFENSES. The Claim Administrator and/or the worker’s compensation insurer shall have the right and power to waive any and all defenses affecting the compensability of a covered injury under this Title.
	§11-1-13 GUARDIAN FOR MINOR OR INCOMPETENT. Any person who is mentally incompetent and/or under the age of 18 and is entitled to receive compensation under this Title, shall be appointed a guardian or other representative by the Tribal Court if a guar...



